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THE UNIVERSITY OF HAWAI‘I AT HILO’S OPPOSITION TO TEMPLE OF LONO’S
MOTION FOR RECONSIDERATION, FILED AUGUST 7, 2016 [DOC. 178]

The University of Hawai‘i at Hilo (“University”), through its counsel, submits its
Opposition to the Temple of Lono’s (“Temple’) Motion for Reconsideration (“Motion”) filed
on August 7, 2016 [Doc. 178].

The Motion, made pursuant to Hawai‘i Administrative Rules (“HAR”) § 13;1 -39,! asks

the Hearing Officer to reconsider what the Temple characterizes as an oral ruling at the August

THAR § 13-1-39. Reconsideration. (a) Upon a motion of a party, the board may reconsider a
decision it has made on the merits only if the party can show that:
(1) New information not previously available would affect the result; or
~ (2) A substantial injustice would occur.
(b) In either case, a motion for reconsideration shall be made not later than five business days
after the decision or not less than fourteen days prior to any deadline established by law for the
disposition of the subject matter, whichever is earlier.
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5, 2016 pre-hearing conference, which ruling stated that “the status of the State Qf Hawaii will
not be an issue in this contested case hearing.” Motion at 1; Temple Mem. in Sup. at 1. The
Motion also asserts that the Hearing Qfﬁcer’s ruling is premature, because her ruling deals with
issues set forth in Perpetuating Unique Educational Opportunities’ (“PUEQ”) Motion to Set the
Issues [Doc. 99], which will be heard at the pre-hearing conference scheduled on August 12,
2016. Temple Mem. in Sup. at 2.

To the extent that the Hearing Officer’s statement on August 5, 2016 is characterized as a
ruling, no formal written order has been issued by the Hearing Officer on this matter. Therefore,
as a preliminary matter, the University obj ects to the Motion because it is premature.

The Temple also mischaracterizes PUEO’s Motion to Set the Issues as requesting a ruling
on the status of the State of Hawai‘i. While PUEO’s Motion to Set the Issues acknowledges that
parties may, and in fact have, raised the status of the State of Hawai‘i as an'issue in this
contested case, the Motion to Set the Issues does rnof ask for a ruling on the merits of the
arguments dealing with the status of the State of Hawai‘i. Therefore, the Hearing Officer’s
statements at the hearing does not yet constitute a formal order or ruling on the Motion to Set the
Issues, Which will be heard at the pre-hearing conference on August 12, 2016. Again, the
Motion is premature.

Furthermore, the Hearing Officer’s statement at the August 5, 2016 pre-hearing
conference simply reiterated the Board of Land and Natural Resources’ (“Board”) ruling as set
forth in Minute Order No. 14 [Doc. 124]. In Minute Order No. 14, the Board explicitly
addressed the status of the State of Hawai‘i, and rejected the arguments made by Mr. Dwight J.

Vicente's Motion to Disqualify Judge Riki Mae Amano (Ret.); State of Hawaii Lack of
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Jurisdiction in this Contested Case Hearing, filed July 22, 2016 [Doc. 80] (“Vicente Motion™).*
The Board held that the State 6f Hawai‘i is a legal State in the Union and that there are no
“issues with or cloud on the State's title to the land at issue in this matter,” and that the Board has
jurisdiction. Minute Order No. 14 at 2 [Doc‘. 124].

In response to Minute Order No. 14, the Temple filed its Motion to Vacate Ruling and
Supplement Response Time, filed July 23, 2016 [Doc. 127] (“Motion to Vacate”). The
Temple’s Motion to Vacate, although not in name, is in form and essence a motion for
reconsideration of the Vicente Motion, which presents the same arguments as to the status of the
. State of Hawai‘i and its jurisdiction that the Temple asserts in its Motion and various other
pleadings. At the pre-hearing conference on August 5, 2016, the Hearing Officer did not deny
the Temple's Motion to Vacate, but rather took it under advisement to clarify the Board’s rulings
on its jurisdiction.

The Motion to Vacate should be denied because, as set forth in Minute Order No. 14, the
Board has ruled that it has jurisdiction over the lands that are subject to this contested case
hearing and the Temple's arguments to the contrary involve a determination on political

questions over which the Board and Hearing Officer do not have jurisdiction to decide.

2 In his motion, Mr. Vicente argued, inter alia, that the State of Hawai‘i lacks jurisdiction to hear
the above-captioned contested case due to the illegal annexation of the Kingdom of Hawaii to the
United States. Vicente Motion at 1. While Mr. Vicente’s and the Temple’s arguments regarding
the status of the State of Hawai‘i are not verbatim, these arguments essentially amount to
whether or not the Kingdom of Hawai‘i still exists and seek to address issues which are political
questions over which the Hearing Officer and Board do not have jurisdiction to address. See The
University of Hawai ‘i at Hilo's Substantive Joinder to [PUEQ's ]Motion to Set the Issues Filed
July 18, 2016 [Doc. 99], filed August 1, 2016 [Doc. 140] (“University Joinder™) at 11-13.
Accordingly, under the doctrine of collateral estoppel, the University considers arguments made
by one party and ruled on by the Board or Hearing Officer to apply to the same arguments on the
same issues made by other parties. To the extent that arguments and objections made in the
University Joinder address these same issues, the University Joinder is hereby incorporated by
reference.
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The Temple has r-epeatedly made the same arguménts, without presenting any new
information regarding the status of the State of Hawai‘i and continues to ask the Hearing Officer
to reconsider, and reconsider again, those same arguments, with no regard for judicial economy
or the time of other parties to this matter.’ See HAR § 13-1-3 9(a) (providing that the Board may
consider a motion for reconsideration only if: “(1) New information not previously available
would affect the result; or (2) A substantial injustice would occur™).

For these reasons, the University respectfully requests that the Motion be .denied as
premature, because it has been filed in advance of any actual order, but also because it is
improper since the Board has already ruled on this issue.

DATED: Honolulu, Hawai/}, August 11, 2016.

i

IAN L. SANDISON
TIM LUI-KWAN
JOHN P. MANAUT

Attorneys for Applicant
UNIVERSITY OF HAWAI‘l AT HILO

3 See also The University of Hawai'i at Hilo's Opposition to Temple of Lono's Motion to File
Motion Out of Time [Doc. 179], filed August 10, 2016 (discussing the Temple's repeated
attempts to relitigate similar or the same issues through various filings).
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Honoluluy, HI 96813
michael.cain@hawaii.gov
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JULIE H. CHINA, ESQ., Deputy Attorney
General
julie.h.china@hawaii.gov

WILLIAM J. WYNHOFF, ESQ., Deputy
Attorney General
bill.j.wynhoff@hawaii.gov
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J. DOUGLAS ING, ESQ.
douging@wik.com

ROSS T. SHINYAMA, ESQ.
rshinvama@wik.com

Watanabe Ing LLP

Counsel for TMT INTERNATIONAL
OBSERVATORY, LLC

RICHARD NAIWIEHA WURDEMAN, ESQ.
mwurdeman@rnwlaw.com

Counsel for Petitioners MAUNA KEA ANAINA

HOU; CLARENCE KUKAUAKAHI CHING;
FLORES-CASE OHANA; DEBORAH J.
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JOSEPH KUALII LINDSEY CAMARA
kualiic@hotmail.com

HARRY FERGERSTROM
P.O. Box 951
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WILLIAM FREITAS
pohaku7@yvahoo.com

TIFFNIE KAKALIA
tiffniekakalia@gmail.com

BRANNON KAMAHANA KEALOHA
brannonk@hawaii.edu

GLEN KILA
makakila@gmail.com

JENNIFER LEINA‘ALA SLEIGHTHOLM
leina.ala.s808@gmail.com

LANNY ALAN SINKIN -
lanny.sinkin@gmail.com
Representative for the Temple of Lono
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Harris ,

Counsel for PERPETUATING UNIQUE
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DWIGHT J. VICENTE

2608 Ainaola Drive

Hilo, HI 96720-3538

(no email; mailing address only)

RICHARD L. DELEON
kekaukike@msn.com

CINDY FREITAS
hanahanai@hawaii.rr.com

C. M. KAHO‘OKAHI KANUHA
kahookahi@gmail.com

KALIKOLEHUA KANAELE
akulele@yahoo.com

MEHANA KIHOI
uhiwai@live.com

MAELANI LEE
maelanilee@yahoo.com

STEPHANIE-MALIA:TABBADA

~ s.tabbada@hawaiiantel.net

HARVEY E. HENDERSON, JR., ESQ.,
Deputy Attorney General
harvey.e.hendersonjr@hawaii.gov

Counsel for the Honorable DAVID Y. IGE, and

BLNR Members SUZANNE CASE and
STANLEY ROEHRIG



DATED: Honolulu, Hawai‘i, August 11, 2016.
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